PH LLI PS PETROLEIM QQ
| BLA 96- 66 Deci ded Sept enber 24, 1998

Appeal froma decision of the Mneral s Minagenent Servi ce denying a
request for refund of royalties. MEB 92-0376- QCS.

Afirned.

1. Quter ontinental Shelf Lands Act: Refunds--Rul es of
Practice: Generally

Aroyalty payor nay claima refund of excess royalty
paynents by filing a witten request wthin 2 years

of the date paynents were nade in accordance wth
procedures prescribed by Gongress in section 10 of the
Quter ontinental Shelf Lands Act of Aug. 7, 1953,

43 US C § 1339 (1994). Wiile a |l essee may of f set
overpaynents found on a | ease during an audit agai nst
under paynent s di scovered on that sane | ease, a payor
nmay not intentionally create an underpaynent by taking
an unaut hori zed credit adjustnent to recoup an

over paynent nade in a previ ous nont h because the payor
woul d have effected a refund w thout satisfying the
precondi tions of section 10. M therefore nay
properly reject a request to refund a paynent required
by it to renedy an unaut hori zed under paynent as
detected during its audit.

APPEARANCES  CGarol J. VWéstnorel and, Esg., Houston, Texas, for

Appel l ant; Howard W Chal ker, Esq., Peter J. Schaunberg, Esg., dfice of
the Solicitor, US Departnent of the Interior, Véshington, DC, for the
M neral s Managenent Servi ce.

(PN ON BY ADM N STRATI VE JUDEE THRRY

Phillips Petrol eum Gonpany (Phillips) has appeal ed froman August 10,
1995, Decision of the Associate Drector for Policy and Managenent
| nprovenent, Mneral s Managenent Service (MVB), denying its request for
refund of royalties paid on production fromQCS Lease 054-002254- 0.

h May 20, 1992, Phillips requested a refund of $18,530.09 for royalty
over paynents on ACS Lease 054-002254-0. n June 5, 1992, MVS denied the
refund on the ground that it was beyond the 2-year limtation specified in
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section 10(a) of the Quter Gontinental Shelf Lands Act of August 7, 1953,
, 43 US C 8 1339(a) (1994), because Phillips' paynents were nade
on April 30, 1985, and Septenber 26, 1986.

The August 10, 1995, Decision recites in pertinent part as foll ows:

Wien Phillips submtted its August 1986 Form MG 2014
for the March 1985 sal es nonth for GCS Lease 054- 002254- 0,
Phillips recouped the all eged overpaynents wthout prior MB
approval or authorization pursuant to section 10. Phillips nade
an adjustnent on the formto recoup the $18, 530. 09 excess
paynent. Because the unilateral recoupnent did not conply wth
the refund provisions in section 10, on April 15, 1992, MV&
assessed Phillips for nmaki ng the unaut hori zed recoupnent and
ordered it to repay the $18,530.09. Phillips did not appeal the
assessnent. Phillips repaid the $18,530. 09 by check dated My
13, 1992.

Oh May 20, 1992, Phillips submtted to MV a refund
request for the $18,530.09. By decision dated June 5, 1992,
ME denied Phillips' refund request. Phillips contends that
its repaynent on My 13, 1992, constitutes an overpaynent of
$18,530.09, and notified MM that it intends to recover the
$18, 530. 09 excess paynent in accordance wth Volune Il ,
Chapter 4, Adjustnents, Refunds and Recoupnents of the MG QI
and Gas Payor Handbook (1986) (Handbook) which states; "A two-
year statute of imtations has been i nposed by the GOCS Lands
Act for all refund/ recoupnent requests. This neans each request
nust be recovered by MB wthin two years of the paynent recei pt
date.™"

Inits August 10, 1995, Decision, MVE stated the issue to be
"[w hether the 2-year statutory period in section 10 began on the origi nal
royalty paynent date, or at the tine when the unauthorized recoupnent is
repaid.” M concluded that the 1985 and 1986 dates of Phillips' paynents
started the running of the 2-year limtation in section 10. M found t hat
at the tine Phillips nade the May 13, 1992, repaynent, the | ease was
under pai d because of Phillips' unauthorized recoupnent, and when Phillips
repai d the unaut hori zed recoupnent, the | ease was properly pai d.
Accordingly, M6 concluded, the May 13, 1992, paynent was "not an excess
paynent wthin the neaning of section 10." (Decision at 4-5.)

Inits appeal, Phillips asserts that the issue is "whether the MVB
wll be permtted to keep the $18,530.09 it has admtted throughout this
process is in excess of the royalty due under the lease.” Phillips notes
that the phrase "naking of the paynent” in section 10 does not necessarily
refer to an "initial" paynent but shoul d be taken to nean any paynent "t hat
the refund request applies to." (Notice of Appeal at 3.)

Phillips also argues that its 1986 Form M& 2014 constitutes a request

for refund/recoupnent. ME August 10, 1995, Decision rejected this
argunent based on the MV Handbook whi ch specifically provides that "[a]

payor
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cannot recoup an over paynent on an GCS | ease through entries to FORVI MV&
2014 without receiving prior approval fromM& " (Decision at 5.)

MVE answers that the circunstances controlling the disposition of
this case are the sane as those in Taylor Energy ., 139 | BLA 395 (1997).
MVE has submtted a copy of its answer in that appeal. M al so states
that Phillips' 1986 Form MV& 2014 does not provi de an avenue for refund or
recoupnent because Phillips repai d the $18,530.09 w thout filing an appeal .

[1] Inrelevant part, section 10(a) of QCIA 30 US C 8§ 1339(a)
(1994), provides:

[When it appears to the satisfaction of the Secretary that
any person has nade a paynent to the Lhited Sates in connection
wth any | ease under this subchapter in excess of the anount he
was lawfully required to pay, such excess shall be repai d w thout
interest to such person or his | egal representative, if a request
for repaynent of such excess is filed wth the Secretary wthin
two years after naking of the paynent * * *,

This provision confers authority upon the Secretary of the Interior
to approve refunds for overpaynent arising fromQCS | eases and al so
aut hori zes the Secretary of the Treasury to nake the paynents. Section
10(a) does not operate to extinguish a | essee's clai mto noneys over pai d,
but nerely establishes authority for repaynent of funds deposited in the
Treasury upon the tinely filing of a refund request. See Tayl or Energy
@., supra; Shell Ofshore, 96 | BLA 149, 165-67, 94 1.D 69, 78-79 (1987).

Section 10 of OCSLA was repeal ed, effective August 13, 1996, by
section 8(b) of the Federal Al and Gas Royalty Snplification and Fai rness
Act of 1996, Pub. L. No. 104-85, 110 Sat. 1700, 1716. However, Qongress
specified in section 11, 110 Sat. 1716, that the "anendnents nmade by this
Act, shall apply wth respect to the production of oil and gas after the
first day of the nonth followng the date of the enactnent of this Act.”
Thus, Gongress reported:

Wth respect to the repeal of section 10 of [QCSA, the
committee intends the prospective elimnation of the GCS A

i nposed bar to | essees seeking refunds of overpaynents nore than
two years later and the establishnment of the sane [imtations
period for OCS | eases as for onshore Federal |eases. Therefore,
royal ti es which may have been overpaid for GCSLA | ease producti on
prior to enactnent of this Act are not affected by this section.

HR Rep. No. 104-667, 104th Gong., 2d Sess., reprinted in 1996
USCCAN 1442, 1450-51; accord, 142 Gong. Rec. H/606 (daily ed.
July 16, 1996) (statenent of Rep. Ml oney).

In Chevron US A, Inc. v. Lhited Sates, 923 F.2d 830 (Fed. drr.
1991), the Gourt concluded that, to qualify for a refund under section 10,
aroyalty payor nust nake a tinely request and that the phrase "wthin two
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years after the naking of the paynent” defines the tineliness of a refund
request. Id. at 833. 1In Chevron, the payors nade a refund request after
litigation required MB to retroactively apply rul es reducing the royal ties
owed to the Federal Governnent. The Qourt held that such "di scovery” of
excessi ve paynents does not constitute the "making" of a paynent and rul ed
that the request was outside the 2-year limtation. 1d. at 833-34.

The i ssue before the Board i s whether "naking of the paynent” in this
case shoul d be construed as those excess royalty paynents recouped in 1986
by the unaut horized credit adjustnent or the paynent in My 1992 tendered
in response to MBS order.

As we observed in Tayl or Ehergy ., supra, at 398, section 10 neans
literally what it says, that the request for repaynent of excess royalties
nust be nade within 2 years after "the naking of the paynent.” It is well
established that a refund clai nant may not circunvent the refund procedures
prescribed by Gongress in section 10 by "offsetting" prior alleged
over paynent s agai nst future paynent obligations. Santa Fe Energy .,

107 I BLA 121 (1989); Santa Fe Energy G., 107 IBLA 32 (1989); Santa Fe
Energy ., 106 | BLA 333 (1989).

Thus, Appellant's attenpt to recover overpaynents wthout conplying
wth section 10 was properly disallowed. Wthout a tinely request for
refund of overpaynents in 1985 and 1986, Phillips' 1992 paynent in response
to the My 1992 MMB O der cannot be deened to exceed the then-due royalty
requi renent, and therefore its refund request for that paynent does not
conply wth the statute. Taylor Energy, supra, at 400-01.

Accordingly, pursuant to the authority del egated to the Board of
Land Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, the
Deci sion of the Associate Drector for Policy and Managenent | nprovenent,
ME is affirned.

Janes P. Terry
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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